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ABSTRAK

[A] Nama: Tanius Sebastian (02430813)

[B] Judul Tesis: Teori Hukum Interpretatif menurut Ronald Dworkin.

[C] iii + 170 halaman; 2016

[D] Kata-kata Kunci: Teori Hukum Interpretatif, Debat Hart/Dworkin, Positivisme

[F]

Hukum, Penalaran Hukum, Penalaran Moral, Metodologi Deskriptif, Metodologi
Evaluatif, Objektivitas Kebenaran, Teori Ajudikasi, Teori Interpretasi Konstruktif,
Teori Integritas, Keadilan (Justice), Kepatutan dalam Kesetaraan (Fairness), Hukum
Acara yang Layak (Due Process of Law).

Isi Abstrak: Tesis ini bermaksud untuk memahami gagasan-gagasan Ronald Dworkin
tentang teori hukum interpretatif. Teori tersebut tampil pertama-tama sebagai kritik
terhadap positivisme hukum H.L.A. Hart. Debat Hart/Dworkin lantas mengemukakan
sebuah pergulatan tentang hakikat filsafat hukum yang mengacu pada problematika
pemisahan antara hukum dan moralitas. Untuk memahami hal tersebut, di dalam
penelitian tesis ini dipaparkan dan dianalisis pemikiran Dworkin yang tertuang di
dalam buku Taking Rights Seriously, Law's Empire, Justice in Robes, dan Justice for
Hedgehogs, serta sebuah artikel Dworkin yang berjudul “Objectivity and Truth: You'd
Better Believe It”" Tampak bahwa teori hukum interpretatif adalah hasil
perkembangan pemikiran Dworkin melalui karya-karyanya tersebut. Teori hukum
interpretatif berpangkal pada pandangan penalaran hukum sebagai penalaran moral.
Landasan penalaran moral tersebut adalah pandangan bahwa nilai keadilan, etika, dan
politik merupakan satu kesatuan dan kesatuan itu bersifat objektif. Tesis yang
diajukan di dalam karya tulis ini adalah bahwa teori hukum interpretatif Dworkin
merupakan penalaran yang, melalui penafsiran, mengajukan penilaian-penilaian moral
terhadap hakikat hukum sehingga mer dikotomi-dikotomi seperti fakta/nilai,

"/”seharusnya”, dan deskriptiffevaluatif dalam pemikiran filsafat hukum.

Daftar Pustaka: 50 (1978-2016)

[G] Dosen Pembimbing: Dr. B. Herry-Priyono



Daftar Isi

Bab I Pendahuluan

1.1. Latar Belakang

1.2. Rumusan Permasalahan
. 1.3. Hipptesis

1.4. Metode Penelitian

1.5. Sistematika Tesis

Bab II Ronald Dworkin dan Asal-usul Teori Hukum Interpretatif
2.1. Pengantar
2.1.1. Seputar Istilah Jurisprudence
2.1.2. Pergulatan tentang Hakikat Filsafat Hukum
2.2. Sebuah Konfrontasi Intelektual
2.2.1. Hidup dan Profil Pemikiran Dworkin
2.2.2. Kritik Dworkin terhadap Positivisme Hukum
2.3. Latar Belakang Debat Hart/Dworkin dan Masa Depan Filsafat Hukum
2.4. Menuju Teori Hukum Interpretatif
2.5. Rangkuman Bab

Bab III Hakikat Teori Hukum Interpretatif
3.1. Pengantar
3.2. Membingkai Masalah Debat Hart/Dworkin
3.3. Landasan Kritis Teori Hukum Interpretatif
3.3.1. Ketidakpastian Teoritis
3.3.2. Pandangan Fakta Telanjang
3.3.2.1. Kasus Elmer
3.3.2.2. Arti Penting Kasus Elmer
3.3.3. Sengatan Semantik
3.4. Rekonstruksi Teori Hukum Interpretatif
3.4.1. Teori Ajudikasi dan “Tesis Hak-hak™
3.4.2, Teori Interpretasi Konstruktif dan Tesis “Jawaban yang Benar”
3.4.3. Teori Integritas dan Masalah Penalaran Hukum

o e N

41
47
47
50
54
56
59
65

78



3.8, Keutamaan Teori Hukum Interpretatif 84

3.5.1. Keutamaan Integritas Politik 84
3.5.2. Keutamaan Penalaran Hukum: Argumen Kisah Berantai 86
3.5.2. Karakter Metodologi Teori Hukum Interpretatif 90
3.6. Rangkuman Bab 92

Bab IV Penalaran Hukum sebagai Penalaran Moral

4.1, Pengantar 95
4,2, Implikasi Metodologi Evaluatif 96
4.2.1. Latar Belakang Gagasan Penalaran Moral: Sudut Pandang Pertama 97
4.2.2. Latar Belakang Gagasan Penalaran Moral: Sudut Pandang Kedua 101
4.2.3. Masalah Koherensi dan Objektivitas dan Kebenaran 105
4.2.3.1. Masalah Koherensi 106
4.2.3.2, Masalah Objektivtas dan Kebenaran 110
424, Kasus Nyonya Sorenson 111
4.3, Skeptisisme 115
4.3.1. Asal-usul Skeptisisme 116
4.3.2. Skeptisisme Eksternal 119
4.3.3. Skeptisisme Internal 123
4.3.4. Melawan Skeptisisme 126
4.4. Adakah Kebenaran Keputusan Moral dalam Hukum? 129
4.5. Menimbang Penalaran Hukum sebagai Penalaran Moral 136
4.5.1. Pertimbangan Pertama, 136
4.5.2. Pertimbangan Kedua 138
4.5.3. Pertimbangan Ketipa 140
4.6. Sebuah Dialog Imajiner dengan Tuan Sarpim 142
4.7. Rangkuman 144

Bab V Kesimpulan dan Relevansi

5.1. Pengantar 146
5.2. Proyek Teori Hukum Interpretatif 147
5.2.1. Hakikat Hukum 147
5.2.2. Hakikat Filsafat Hukum 151

5.2.3. Interpretasi sebagai Metode Ideal dan Filsafat Hukum 153



$.3. Relevansi untuk Indonesia
5.3.1. Taking Rights Seriously for the Empire of Law's Sake
5.3.2. Pengembanan Teori Hukum Interpretatif

$.4. Catatan Kritis: Sesudah Teori Hukum Interpretatif

156
157
160
164



DAFTAR PUSTAKA

Sumber Utama:

Dworkin, Ronald 1978, Taking Rights Seriously, Cambridge, Massachusetts: Harvard
University Press.

--=------ 1986, Law s Empire, Cambridge, M 1 Harvard University Press.

weeeeeeen 1996, “Objectivity and Truth: You'd Better Believe It” Philosophy & Public
Affairs 25 (Spring 1996): 87-139.

======== 2006, Justice in Robes, Cambridge, Massachusetts: The Belknap Press of Harvard
University Press.

=mmmnnens 2011, Justice for Hedgeh Cambridge, M i ts: Harvard University
Press.

Sumber Pendukung:

Alexander, Larry 1987, “Striking Back at the Empire: A Brief Survey of Problems in
Dworkin's Theory of Law™: Law and Philosophy 6, nr. 3 (1987).

Alexy, Robert 2005, “The Nature of Legal Philosophy” dim: Coyle, Sean/George
Pavlakos [peny.] 2005, Jurisprudence or Legal Science? A Debate about the
Nature of Legal Theory, Oxford and Portland, Oregon: Hart Publishing, 51-
62,

Altman, Andrew 2005, “Ronald Dworkin (1931-)" dim: Borchert, Donald M. [peny.] 2006,
Encyclopedia of Philosophy, Volume 3, Second Edition, Farmington Hills:
Thomson Gale, 156-157.

Bix, Brian 1993, Law, Language, and Legal Determinacy, Oxford: Oxford University
Press.

------- 2010, “Natural Law Theory™ dim: Patterson, Dennis [peny.] 2010, 4 Companion to
Philosophy of Law and Legal Theory, Second Edition, West Sussex: Wiley-
Blackwell, 211-227.

Coleman, Jules L. 2001, “Preface” dim: Coleman, Jules [peny.] 2001, Hart's Postseript.
Essays on The Postscript to the Concept of Law, Oxford: Oxford University

Press, v-vi.

166



Coleman, Jules L./Brian Leiter 2010, “Legal Positivism” dim: Patterson, Dennis [peny.]
2010, A Companion to Philosophy of Law and Legal Theory, Second
Edition, West Sussex: Wiley-Blackwell, 228-248.

Davies, Howard/David Holdcroft 1991, Jurisprudence: Texts and Commentary, London,
Dublin, and Edinburgh: Butterworths.

Dickson, Julie 2001, Evaluation and Legal Theory, Oxford and Portland, Oregon: Hart
Publishing.

Dore, Isaak 1. 2007, The Epi logical Foundations of Law. Readings and Ct Y,
Durham, North Carolina: Carolina Academic Press.

Dworkin, Ronald 1985, 4 Matter of Principle, Cambridge, Massachussetts: Harvard
University Press.

Finnis, John 2011, Natural Law & Natural Rights, Second Edition, Oxford: Oxford
University Press.

Guest, Stephen 2013, Ronald Dworkin, Third Edition, Standford, California: Stanford
University Press.

Habermas, Jirgen 1996, Between Facts and Norms. Contributions to a Discourse Theory
of Law and Demoeracy, diterjemahkan oleh William Rehg, Cambridge,
Massachusetts: The MIT Press.

Hart, H.L.A. 1983, Essay in Jurisprudence and Philosophy, Oxford: Clarendon Press.

------- 1994 The Concept of Law, Second Edition, Oxford: Oxford University Press.

Leiter, Brian 2001, “Introduction” dim: Leiter, Brian [peny.] 2001, Objectivity in Law and
Morals, Cambridge: Cambridge University Press, 1-11.

------- 2001, “Objectivity, Morality, and Adjudication” dim: Leiter, Brian [peny.] 2001,
Objectivity in Law and Morals, Cambridge: Cambridge University Press,
66-98.

Marmor, Andrei 2003, Interpretation and Legal Theory, Second Edition, Oxford and
Portland, Oregon: Hart Publishing.

Medina, Jose/David Wood 2005, “Introduction” dlm: Medina, Jose/David Wood [peny.]
2005, Truth. Eng Across  Phil hical Traditi Malden,
Oxford: Blackwell Publishing, 95-98.

O’Brink, Brian 2001, “Legal Interpretation, Objectivity, and Morality” dlm: Leiter, Brian
[peny.] 2001, Objectivity in Law and Morals, Cambridge: Cambridge
University Press, 66-98.

167



Pavlakos, George/Sean Coyle 2005, “Introduction” dim: Coyle, Sean/George Pavlakos
[peny.] 2005, Jurisprudence or Legal Science? A Debate about the Nature
of Legal Theory, Oxford and Portland, Oregon: Hart Publishing, 1-13.

Putnam, Hilary 2002, The Collapse of Fact/Value Dichotomy and Other Essays,
Cambridge and London: Harvard University Press.

Raz, Joseph 2001, “Two Views of the Nature of the Theory of Law: A Partial
‘Comparison” dlm: Coleman, Jules [peny.] 2001, Hart’s Postscript, Oxford:
Oxford University Press, 1-37.

Raz, Joseph 2004, “Speaking with One Voice: On Dworkinian Integrity and Coherence”
dlm: Burley, Justin [peny.] 2004, Dworkin and His Critics, Malden, Oxford,
Victoria: Blackwell Publishing, 285-290.

Rescher, Nicholas 1997, Objectivity. The Obligations of Impersonal Reason, Notre Dame:
University of Notre Dame Press.

Rodriguez-Blanco, Veronica 2005, “Method in Law: Revision and Deseription™ dim:
Coyle, Sean/George Pavlakos [peny.] 2005, Jurisprudence or Legal
Science? A Debate about the Nature of Legal Theory, Oxford and Portland,
Oregon: Hart Publishing, 63-87.

Scheppele, Kim Lane 1991, “Facing Facts in Legal Interpretation” dlm: Post, Robert
[peny.] 1991, Law and the Order of Culture, 1os Angeles, Oxford:
University of California Press, 43-67.

Smith, Carel 2011, “The Vicissitudes of The Hermeneutic Paradigm in The Study of Law:
Tradition, Forms of Life and Metaphor™: Erasmus Law Review 4, nr. 1
(2011), 21-38.

Sudarminta, J., 2002 Epi. logi Dasar. Pe Filsafat P h Yogyakarta:

Kanisius.

Sumber dari Internet:
Champeau, Serge, “Ronald Dworkin. Profil bio-bibliographique™,

http://www.jstor.org/stable/40620755, diakses pada 20 November 2014,
Dickson, Julie, “Interpretation and Coherence in Legal Reasoning”,

http://plato.stanford. edu/entries/legal-reas-interpret/, diakses pada 3

November 2015.

168



Dworkin, Ronald, “From Justice in Robes to Justice for Hedgehogs™,

‘http://biblio juridicas.unam.mx/revista/pdf/FilosofiaDerecho/9/dis/dis3.,
diakses pada 24 Februari 2016.

Finnis, John M, “On Reason and Authority in Law s Empire”,
‘http://scholarship.law.nd.edw/cgi/vi cgi?article=1711& 1
w_faculty_scholarship, diakses pada 13 November 2014,

Hodgson, Godfrey, “Ronald Dworkin Obituary”, The Guardian,
http://www.theguardian.com/law/2013/feb/14/ronald-dworkin, diakses pada
29 Maret 2016.

Jeffries, Stuart, “Ronald Dworkin: ‘We have a Responsibility to Live Well™”,
http:/iwww, ardian.com/books/201 | /mar/31/renald-dworkin-morality-
dignity-hedgehogs, diakses pada 23 Maret 2016.

Liptak, Adam, “The Transcendent Lawyer”, The Law Schoel, The Magazine of New York
University School of Law, Autumn 2005,
https:/fissun.com/nyulaw/docs/2005/3, diakses pada 13 Mei 2015.

Leiter, Brian, “Beyond Hart/Dworkin Debate: The Methodology Problem in
Jurisprudence”, http:/fpapers.ssrn.com/sol 3/papers.cfm?abstract_id=312781,
diakses 9 November 2014.

—emeems, “The End of Empire”, httpz/ipapers.ssm.com/sol3/Papers.cfim?abstract_id=598265,
diakses pada 13 November 2014.

Leiter, Brian/Alex Langlinais, “The Methodology of Legal Philosophy”,
http://chicagounbound.uchicago.edu/cgi/viewcontent.ciri?article=1397&cont
ext=public_law_and legal_theory, diakses 2 Mei 2015.

Marmor, Andrei, “The Nature of Law”, http://plato.stanford.edu/entries/lawphil-nature/,
diakses pada 13 Mei 2015,

Nussbaum, Martha, “Why Some Men Are Above the Law™,

hitp://www huffingtonpost.com/s -C- ‘why-some-men-are-
above-the-law_b_8992754 html, diakses pada 20 Maret 2016.

Pribadi, Airlangga, “Sosialisme bagi Mereka yang Kaya dan Kapitalisme bagi Mereka
yang Miskin”, Kolom Kompas Nasional, 17 Maret 2016,

http://nasional.k .com/read/2016/03/17/19422481/Sosialisme.bagi. Mer
eka.yang.Kaya.dan Kapitalisme.bagi. Mereka.yang. Miskin., diakses pada 27
Maret 2016.

169



Shapiro, Scott J.. “The ‘Hart-Dworkin’ Debate: A Short Guide for the Perplexed”,
http://papers.ssm.com/sol3/papers.cfm?abstract_id=968657, diakses pada 9

November 2014.
Stavropoulos, Nicos, “Legal Interpretivism”, http:/plato.stanford.edw/entries/law-
interpretivist/, di akses pada 3 November 2015.
‘Waldron, Jeremy, “Ronald Dworkin: An Apperciation”, 7
'sol3/1 cfm?abs! id=: , diakses pada 9
November 2014.

170



